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U.S. Customs Service 


Treasury Decision 
{NOTE: This document was previously printed in the 
1998, Vol. 32, No. 42 as T.D. 98-81. It has been correct 
98-84 | 
(T.D. 98-84 


FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE 
October 1, 1998, THROUGH DECEMBER 31, 1998 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 


Country 


Australia 
Austria 
Belgium 
Brazil... . 
Canada 
China, PR. 
Denmark 
Finland .. 
France ... 
Germany 
Hong Kong 
India 
ran... 
Ireland 
Israel 

Italy . 
Japan.... 
Malaysia . 
Mexico 
Netherlands . . 
New Zealand 
Norway 
Philippines 
Portugal 
Singapore ... 


South Africa, Republic of 


Renminbi yuan 


Krone 

Markka 

“ranc 
JYeutsche mark 
Jollar 

Rupee 

Rial 
Pound 
Shekel 
Ara 
Yen 
Yollar 


eso 





Guilder 
Dollar . 
Krone . 
Peso 
Escudo 
Dollar 


Rand 


198886 

). 180799 
).605914 
).129059 
f) 023529 
N/A 
513000 
N/A 
0.000613 
0.007366 
0.263158 
0.096862 
0.536913 
0.503000 
0.135667 
N/A 
0.005910 
0.591611 


0.163666 
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Name of currer dollar 


Peseta $0.007130 
Rupee ; 0.015094 
Krona 0.127291 
Franc 0.733138 
Baht 0.025221 


Pound 1.704500 
Bolivar 0.001748 


Yated: October 1, 1998. 


RICHARD B. LAMAN 
Chief, 


Customs Information Exchange 


tse. 





U.S. Customs Service 


General Notices 


DATES AND DRAFT AGENDA OF THE TWENTY-SECOND 
SESSION OF THE HARMONIZED SYSTEM COMMITTEE OF 
THE WORLD CUSTOMS ORGANIZATION 


AGENCIES: U.S. Customs Service, Department of the Treasury, and 
U.S. International Trade Commission. 


ACTION: Publication of the dates and draft agenda for the twenty-sec- 
ond session of the Harmonized System Committee of the World Cus- 
toms Organization. 


SUMMARY: This notice sets forth the dates and draft agenda for the 
next session of the Harmonized System Committee of the World Cus- 
toms Organization. 


DATE: October 29, 1998. 
FOR FURTHER INFORMATION CONTACT: Myles B. Harmon, Di- 


rector, International Agreements Staff, U.S. Customs Service 
(202-927-2255) or Eugene A. Rosengarden, Director, Office of Tariff 
Affairs and Trade Agreements, U.S. International Trade Commission 
(202-205-2592). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

The United States is a contracting party to the International Conven- 
tion on the Harmonized Commodity Description and Coding System 
(: Harmonized System Convention:). The Harmonized Commodity De- 
scription and Coding System (“Harmonized System”), and internation- 
al nomenclature system, form the core of the US. Tariff, the 
Harmonized Tariff Schedule of the United States. The Harmonized 
System Convention is under the jurisdiction of the World Customs Or- 
ganization (established as the Customs Cooperation Council). 

Article 6 of the Harmonized System Convention establishes a Har- 
monized System Committee (“HSC”). The HSC is composed of repre- 
sentatives from each of the contracting parties to the Harmonized 
System Convention. The HSC’s responsibilities include issuing classifi- 
cation decisions on the interpretation of the Harmonized System. 
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Those decisions may take the form of published tariff classification 
opinions concerning the classification of an article under the Harmo- 
nized System or amendments to the Explanatory Notes to the Harmo- 
nized System. The HSC also considers amendments to the legal text of 
the Harmonized System. The HSC meets twicea year in Brussels, Bel- 
gium. The next session of the HSC will be the twenty-second, and it will 
be held from November 2-13, 1998. 

In accordance with section 1210 of the Omnibus Trade and Competi- 
tiveness Act of 1988 (Pub. L. 100-418), the Department of the Treasury, 
represented by the U.S. Customs Service, the Department of Com- 
merce, represented by the Census Bureau, and the U.S. International 
Trade Commission (“IT”), jointly represent the U.S. Government at the 
sessions of the HSC. The Customs Service representative serves as the 
head of the delegation at the sessions of the HSC. 

Set forth below is the draft agenda for the next session of the HSC. 
Copies of available agenda-item documents may be obtained from ei- 
ther the Customs Service or the ITC. Comments on agenda items may 
be directed to the above-listed individuals. 

MYLES B. HARMON, 
Director, 
International Agreements Staff. 


[Attachment: Attachent A] 
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Attachment A 
40.390 E 
DRAFT AGENDA FOR THE TWENTY-SECOND SESSION OF THE 
HARMONIZED SYSTEM COMMITTEE 


Monday, November 2 (10 a.m.) to Friday, November 13, 1998 


N.B. Questions under Agenda Item VI will be examined first by the presessional Working 
Party (from Wednesday 28 to Friday 30 October 1998) 


E 


ADOPTION OF THE AGENDA 
Draft Agenda 


> 4? 
Draft Timetable 


». 42 


REPORT BY THE SECRETARIAT 


1. Position regarding Contracting Parties to the HS Convention and 
implementation of the 1992 and 1996 amendments; acceptances of Rec- 
ommendations; list of administrations applying an HS-based tariff or sta- 
tistical nomenclature; list of HS-based tariffs and tariff or statistical 
nomenclatures available in the Secretariat 

2. Report of the Policy Commission (39th Session) and the Council (91st 
and 92nd Sessions) 


3. Approval of decisions taken by the Harmonized System Committee at its 
21st Session 


4. Technical assistance activities of the Nomenclature and Classification 
Sub-Directorate 


5. Co-operation with other international organizations 
6. Other 


Ill 


GENERAL QUESTIONS 
. Co-operation with the Technical Committee on Rules of Origin . 42.397 
2. Development of HS audiovisual training materials es. 42.398 


42.495 
3. Establishing a correlation between the HS and various international 
conventions .. >. 42.401 
4. Policy issues relating to the Harmonized System ...... >. 42.402 


5. Simplified tariff treatment of certain goods >. 42.505 
IV. 
RECOMMENDATIONS 


. Review of certain Recommendations adopted by the WCO 
2. Draft Recommendation concerning ozone layer depleting substances ... 


V. 
REPORT OF THE HS REVIEW SUB-COMMITTEE 


1. Report of the 18th Session of the Harmonized System Review 
Sub-Committee 


2. Matters for decisions by the Harmonized System Committee 
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VI 
[ OF THE PRESESSIONAL WORKING PARTY 


A, 
a) ZAM 


WP. 1 


W.P. 2. Amendments to the Compendium of classification opinions arising 
from tl assification of certain “ALOE VERA” preparations 


fj 


ee. Opinion arising from the classification of 


ORAL ELECTROLYTE MAINTENANCE SOLUTION” 


. of Classification Opinions and Explanatory Notes 


lassification Opinion arising from the classification of ammonium 
tiliser subheading 3102.40 
fication Opinion arising from the 


classification of 
80 °C” in heading 38.20 


fication Opinion and draft amendment to the Explanatory 
rom the classification of “Hydrocol O” and “Hydrocol 2D6” 


2294 AN 
IOZ4 ( 


amendments to the Explanatory Notes to clarify the 

tion of “éviers” (kitchen sinks) of plastics ‘ ; 
assification Opinions arising from the classification of key 
and p 

lassification Opinion arising from the classification of “Pure 

in subheading 8421.21 fe: i 

11. Classification Opinion arising from the classification of ‘ ‘RG. 7400 

Host Security Module’ 


W.P. 12 ication Opinion arising from the classification of “Rainbow 
cleaning system” in subheading 8509 10 : Bh shear erie es 
W.P. 13. Classification Opinion arising from the classification of “PACE 56 
VOICE”, “ULTRALINK TERMINAL ADAPTER” and “GOLD CARD 
GLOBAL’ in subheading 8517.50 : 
Amendments to the Compendium of Classification Opinion 
the classification of digital cameras 


‘lassification Opinion and amendments to the Explanatory Notes 


arising from the classification of physical vapour deposition (PVD) 
equipment in subheading 8543.89 . 


W.P. 16 
vehicle 
1) Mercedez-Benz Vito 110 D in heading 87.03 
b Isu izu WFR (“Microbus”) in heading 87.02 and 
( ngyong Korando “ 2EL Van in heading 8 87.03 
d To yota Hiace LH 113 with one bench in heading 87.03 


Classification Opinion and draft amendments to the aenesty 
Jotes arising from the classification of a vehicle called “BREEZE YFA 1” . 
WI 2 18. Classification Opinions arising from the classification of atomic 
absorption spectrometers in subheadings 9027.30 and 9027.30/8471.49 . 


lassification Opinions arising from the classification of van type 


b) Classification of certain electronic products 
W.P. 19. Classification of flat panel displays . 


W.P. 20. Classification of equipment for the manufacture of a semi- 
conductor devices and flat panel displays 


c) Classification Practice Handbook 


W.P. 21. Examination of the Classification Practice Handbook 
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Vil 
FURTHER STUDIES 
1. Classification of INN products: Reservation by Argentina 


Classification of certain butterfat mixtures: Reservation by the Swiss 
j 


le 
ministration 


) 
Ad 

3. Classification of certain transdermal administration systems in 

heading 30.04: Reservation by the Brazilian Administration 

4. Classification of “Children’s Bible Book (Look, Listen, Read)” 
Reservation by the European Community 

5. Classification of various items of networking equipment: Reservation 
by the European Community ; ‘ ie 

6. Amendments to the Compendium of Classification Opinions arising 
from the classification of the “PCTV” multimedia personnel computer in 
subi heading 8471.49: Reservation by the European Community 

7. Classification ofa type of cooker for domestic purposes in heading 85.16 
Reservation by the Brazilian Administration . ; 
8. Classification of computer data and video projectors: Reserv ution by the 
United States Administration ; paces 

9. Classification of the “Maxi Pampa’ * double cab vehicle in heading 87.03: 
Reservation by the United States Administration . . see alapaes 
10. Classification of the “FIRE 9000” and “FIRE 1000” apparatus: 
Reservation by the Canadian Administration ohare 

11. Classification of toilet sets: Reservation by the Br recilic 
Administration Pr ‘ ‘ . 
12. Classification of “high fat cream cheese” and possible creation of a 
definition of cheese of heading 04.06 

13. Deleted 

14. Classification of limes referred to as “Citrus latifolia’ 

15. Definition of food preparation ares cise 

16. Classification of “chicken sauce” and “mint sauce” 


17. Possible amendments to the legal texts to clarify the classification of 
certain vitamin-based preparations . se deter .. Does. 42.044 
42.093 
42.101 
(HSC/21) 
18. Classification of Aspartame Peis exe 4 Doc. 42.442 


19. Possible reinsertion of the deleted Chaneifiention Opinion concerning 
“Veegum” products 


Docs 
20. Classification of certain substances or materials put up in certain 
forms for specific use rather than general use ...... ‘ Doc 
21. Possible amendments to the Nomenclature and the Explanatory Notes 


concerning the classification of wood flooring strips: the use of the term 


“ends” Docs. 42.445 


42.494 

22. Possible amendments to the Explanatory Note to heading 44.10 . Docs. 42.446 

42.482 

23. Possible amendments to subheadings 5102.10, 5105.30 and 6110.10 .. Doc. 42.447 

24. Possible amendments to the Explanatory Note to heading 84.7 . Doc. 42.448 
25. Definition of the term “telecommunication” of heading 85.17 vis-a-vis 
heading 84.71, dividing line between “units” and “parts”, and 

classification of the “ENW-9500-F Fast Ethernet Adapter” ....... . Docs. 42.047 

(HSC/21) 

42.466 
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STUDIES 


und the Explanatory Notes 
proce ng system 
WAP SQ 450/460” 


ippropriate to amend the legal 
of digital cameras 


{ 


larify the classification 


yrinters 


ing 87.09 to clarify 


\diak YFM400FW” 


1. of sugar and 


1 by the Korean 
ng 22.08: Reservation by 


finery feedstocks in 


mounts of cacao 


| 


ngiciaes 


specially designed plastic bottles .. 
English and French versions of Note 3 to Section XVI . 
sation of frequency converters 
fication of multimedia upgrade kits “I see u plus” 


cation of “Color QuickCam’ 


‘lassification of a sugar/milk/dextrin preparation 


1 
RE 


1998 


Doc. 42.449 


Doc. 42.450 
Doc. 42.451 


Doc. 42.452 


Doc 
Docs. 42.057 
42.105 
42.119 
(HSC/21) 


Doc. 45 
Doc. 4% 
Doc 


Docs. 42.403 
42.490 


>. 42.409 
». 42.459 


». 42.412 


Doc. 42.035 
(HSC/21) 
Docs. 42.066 
42.114 
(HSC/21) 
42.501 
42.503 

Doc. 42.083 
(HSC/21) 
Docs. 42.038 
(HSC/21) 
42.464 
42.488 

Doc. 42.074 
(HSC/21) 
Docs. 42.065 
(HSC/21) 
42.470 

Doc. 42.059 
(HSC/21) 
Doc. 42.082 
(HSC/21) 
Doc. 42.067 
(HSC/21) 
Doc. 42.111 
(HSC/21) 
Doc. 42.081 
(HSC/21) 
Doc. 42.458 
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NEW QUESTIONS—continued 
13. Classification of “Pentium II CPU” 
14. Scope of the term “scale” in 9503.20 
15. Classification of laser pointers ; : 
16. Classification of video card, sound card and software therefor 
17. Classification of two-wheeled goif trolleys 
18. Classification of new INN products (WHO list 78) Seu ween 
19. Possible amendment tothe Explanatory Notes concerning ammonium 
nitrate fertilisers 


20. Classification of tools made of base metal 


21. Classification of certain drilled lumber used for construction 
22. Classification of closed circuit video equipment for surveillance . 
23. Classification of certain hand and foot warmers 
24. Classification of stationery sets . 
25. Classification of coins 
Additional list 
1. Classification of PIX-DSX-1 Digital Cross-Connect ; : . 42.493 

IX. 

OTHER BUSINESS 
1. List of questions which might be examined at a future session ....... . 42.504 
ELECTION OF CHAIRMAN AND VICE-CHAIRMEN 
XI. 
DATES OF THE NEXT SESSIONS 
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MENT OF THE TREASURY. 

F THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 28, 1998. 
its of the United States Customs Service, 
lings, have been determined to be of suffi- 
to the public and U.S. Customs Service field offices to 

the CUSTOMS BULLETIN 

STUART P SEIDEI 
Assistant Commissioner, 


fy; f > arene d > nc nnn R,,7 . 
Offi ( lceckehians and Rulings. 


ATI OF RULING LETTER RELATING TO 


ON UL 
ASSIF ICATION OF CHEF’S JACKET AND PANTS 


AGENCY: U.S. Customs Service, Department of the T 


parti lreasury. 
TION 


Notice ol proposea revocation of t ariff cle assification rulin 
letter 


SUMMARY: Pursuant to section 625(c 1 ) Tariff Act of 1930 (19 U.S.C. 
1625(c)(1 e VI (Customs Moderniza- 

of the North American Free Trade Agreement Implementation 

»L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling letter pertaining to the tariff 
classification of a che of's jacket and pants The merchandise is a unisex 
chef’s jacket and pants consisting of 65/35 polyester/cotton blend and 
50/50 polyester/cotton blend, respectively. The jacket is double 
breasted, with long sleeves, a left breast pocket and a Mandarin collar, 
with a wider opening at the front of the neck. The pants, of a traditional 
check design worn by chefs, are designed with two slash pockets, a patch 
pocket at the back and belt loops. 


ot 
,as amended by section 623 of Titl 


DATE: Comments must be received on or before December 11, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Gail A. Hamill, Textiles 
Branch (202) 927-1342. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (PL. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling letter pertaining to the tariff 
classification of a chef’s jacket and pants. Customs invites comments on 
the correctness of the proposed revocation. 

In New York ruling letter (NY) 801738, dated September 12, 1994, set 
forth as Attachment A, the merchandise in issue was classified under 
subheading 6211.43.0091, Harmonized Tariff Schedule of the United 
States Annotated, HTSUSA, as track suits, ski-suits and swimwear; 
other garments; of man-made fibers, other. 

It is now Customs position that the chef’s jacket described above is 
properly classified under subheading 6206.40.3030, HTSUSA, of man- 
made fibers, other, other, other, women’s, and that the chef’s pants are 
properly classified under subheading 6204.63.3510, HTSUSA, as 
women’s trousers of synthetic fibers. 

Customs intends to revoke NY 801738, in order to classify this mer- 
chandise under subheadings 6206.40.3030 and 6204.63.3510, HTSU- 
SA. Before taking this action, we will give consideration to any written 
comments timely received. Proposed HQ 960332, revoking NY 801738, 
is set forth as Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations, 19 CFR 177.9, will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: October 20, 1998. 


JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CusTomMs SERVICE 
New York, NY, September 12, 1994 

CLA-2-62:S:N:N5:353 801738 

Category: Classification 

Tariff No. 6211.43.0091 
Mr. DALE Gross 

ESCOMA WORKWEAR. IN( 


2 Chan Street—Ste 603 


wel 
Boston, MA 02210 


Re: The tariff classification of a chef’s jacket and pants from South Africa. 
DEAR Mr. Gross 

In your letter dated August 30, 1994, you requested a tariff classification ruling. 

A previous ruling for a unisex chef’s jacket and pants had been issued for African Ex- 
press, Inc., however you state in your letter the name of the company has been changed to 
Escoma Workwear, Inc. The chef’s jacket consists of 65% polyester and 35% cotton. The 
jacket is a double breasted design with long sleeves, a left breast pocket and acollar similar 
toa Chinese style collar, with a wider opening at the front of the neck. The pants consists of 
50% polyester/50% cotton and feature a traditional check design worn by chefs. The gar- 
ment has two slash pockets, a patch pocket at the back and belt loops. 

The applicable subheading for the chef’s jacket and pants will be 6211.43.0091, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for tracks suits, ski-suits 
and swimwear; other garments: Of man-made fibers, other. The rate of duty will be 17 per- 
cent ad valorem. 

his ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177) 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. CuSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 960332 gah 
Category: Classification 
Tariff No. 6206.40.3030 and 6204.65.3510 
DALE GROSS 


EscoMA WorRKWEAR, INC 
12 Channel Street, Suite 603 
Boston, MA 02210 


Re: Revocation of classification ruling NY 801738; chef’s jacket and pants from South 
Africa; headings 6211, 6204 and 6206, HTSUSA; garments not protective clothing. 
DEAR MR Gross 
This is in regard to New York ruling (NY) 801738 that was issued to you on September 
12, 1994, which addressed the tariff classification of a chef’s jacket and pants under the 
Harmonized Tariff Schedule of the United States, Annotated (HTSUSA). We have re- 
viewed this ruling in light of the publication of Headquarter’s Rulings (HQ) 9599974 and 


959817 of Aprii 7, 1997, and 960333 of September 24, 1997. Based upon these rulings, we 
have determined that (NY) 801738 is incorrect. 
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Facts: 


In NY 801738, Customs classified a unisex chef’s jacket and pants consisting of 65/: 
polyester/cotton blend and 50/50 polyester/cotton blend, respectively. The jacket is dcalite 
breasted, with longsleeves, aleft breast pocket and a Mandarin collar, with a wider opening 
at the front of the neck. The pants, ofa traditional check design worn by chefs, are designed 
with two slash pockets, a patch pocket at the back and belt loops 


Issue: 


Whether the garments are properly classifiable in heading 6211, HTSUSA, which pro- 
vides for, inter alia, other garments not more specifically provided for elsewhere, or in 
headings 6206, women’s blouses and shirts and 6204, which provides for, inter alia, 
women’s trousers? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of interpretation (GRD 
GRI 1 provides that classification is determined according to the terms of the headings and 
any relative section or chapter notes. Merchandise that cannot be classified in accordance 
with GRI 1 is to be classified in accordance with subsequent GRI, taken in order 

Heading 6211, HTSUS, provides for, in relevant part, other garments. The Explanatory 
Notes to621 l indicate, by reference to heading 6114, that heading 6211 includes protective 
clothing. Customs has considered the meaning of prote ctive clothi ing and has determined 
that the phrase indicates garments of a kind that I have special design features or unique 
properties that distinguish them from other garments that are not used for protective pur- 
poses. HQ 959136 and HQ 959974, for example. The chef’s jacket and pants provide the 
wearer with the coverage of any outerwear, but have no protective design features or prop- 
erties, as we now construe those terms. Therefore, they are more specifically provided for 
at GRI 1 in headings earlier in the chapter. 

Garments which cannot be identified as either men’s or women’s garments are to be 
classified in the headings covering women’s garments. Chapter 62, note 8. The jacket and 
pants do not meet the definition of an ensemble, because they are made up of different fab- 
ric with different fiber content. See Chapter 62, note 3(b). 

The chef’s jacket is not described as having features which would distinguish it as a jack- 
et rather than a shirt worn outside the waistband, in terms of its features, detailing or no- 
tions, within the tariff meaning of the term jacket. Therefore, the upper body garment is 
more properly classified in heading 6206, asa blouse or shirt. It is composed of a 65/35 poly- 
ester/cotton blend, and by virtue of section XI, subheading note 2(A) and chapter 54, note 1, 
is classified as of man-made fibers. Heading 6204, HTSUS, provides for in pertinent part, 
women’s trousers. These trousers are made of a 50/50 polyester/cotton blend and are clas- 
sified as synthetic trousers. Section XI, subheading note 2(A) and chapter 54, note 1(a) 


Holding: 


The subject chef’s jacket is classified in subheading 6206.40. HTSUSA, of man- 
made fibers, other, other, other, women’s. The applica + Soomnnst ee eecre duty is 27.9 
percent ad valorem and the quota category is 641. The chef's trousers are classified in sub- 
heading 6204.63.3510, HTSUSA, as women’s trousers of synthetic fibers. The applicable 
general column rate of duty is 29.7 percent ad valorem and the quota category is 648 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
you check, close to the time of shipment, the Status on Current Import Quotas (Restraint 
Level), an issuance of the U.S. Customs Service, which is updated weekly and is available at 
your local Customs office. NY 801738 is revoked. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) ‘and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importing the merchandise to determine the current applicability 
of any import restraints or requirements. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING LETTERS RELATING 
ASSIFICATION OF OUTDOOR WATER TOYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


MODIFICATION 
TO TARIFF (¢ 


I 
vl 


ACTION: Notice of modification/revocation of tariff classification rul- 
ing letters. 
SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying one ruling and revoking another per- 
taining to the tariff classification of articles known as “Sprinkles” and 
“Super Snake” water sprinklers under the Harmonized Tariff Schedule 
of the United States (HTSUS). Notice of the proposed modification/re- 
vocation was published on September 16, 1998, in Volume 32, Number 
37 of the CUSTOMS BULLETIN. No comments were received in response to 
this notice. 
EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 11, 1998. 
FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On September 16, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 37, proposing to modify New York Rul- 
ing Letter (NYRL) B88748 dated August 28, 1997, and revoke NYRL 
B86181 dated July 10, 1997. No comments were received in response to 
this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL B88748 and revoking NYRL 
B86181, to reflect the proper classification of the “Sprinkles” and “Su- 
per Snake” as other toys under subheading 9503.90.0045, HTSUS. 
Headquarters Ruling Letters 960918 and 961530 modifying NYRL 
B88748 and revoking NYRL B86181 are set forth in Attachment A and 
B to this document, respectively. 

Publication of rulings or decisions pursuant to 19 U.S.C. §1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: October 21, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMsS SERVICE 
Washington, DC, October 21, 1998. 


CLA-2 RR:CR:GC 960918 MMC 
Category: Classification 


Tariff No. 9503.90.0045 
MR. ALLEN SANFT 


SHELCORE Toys 
347 Elizabeth Avenue 
Somerset, NJ 08873-1101 


Re: “Sprinkles” water sprinkler; NYRL B88748 modified. 


DEAR MR. SANFT 

This is in reference to your September 5, 1997, letter requesting reconsideration of New 
York Ruling Letter (NYRL) B88748 dated August 28, 1997, concerning the classification of 
an article described as “Sprinkles” (item 02650) under subheading 3924.90.5500, of the 
Harmonized Tariff Schedule of the United States (HTSUS), as other household articles of 
plastic. A sample, as well as catalog pictures, were submitted for our review. The other ar- 
ticles which were the subject of NYRL B88748 are not in issue and therefore are not ad- 
dressed in this ruling. In preparing this ruling we have considered the information in your 
supplemental letter of June 11, 1998. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed revoca- 
tion was published on September 16, 1998, in Volume 32, Number 37 of the CUSTOMS 


BULLETIN. No comments were received in response to this notice. 
Facts: 


“Sprinkles” is a red plastic hydrant-shaped water sprinkler. It measures 7 inches wide 
and 10 inches high. Decals of a happy face and the phrase “Sprinkles” have been applied to 
the article’s front. A round piece of threaded plastic sized to match a standard garden hose, 
is attached to the bottom right hand side of the article. There are eight small perforations 
in the top of the hydrant. Attached to the top of the structure is a yellow plasticdome witha 
series of large oval shaped perforations. As “Sprinkles” fills with water, pressure builds 
forcing water out of the small perforations on the top of the article. This forces the yellow 
dome to spin. As it spins, the water flow is interrupted and water shoots through the 
dome’s perforations at different angles. 

According to the information furnished, “Sprinkles” is designed and imported exclusive- 
ly for Shelcore Toys. It is sold in the toy department of several large drug and retail chains, 
including but not limited to, Wal-Mart, Walgreens, Valley Toy Distributors, Namco etc. 
“Sprinkles” is advertised on such stations as TNT, The Family Channel and Nickelodeon. 
The product line to which “Sprinkles” belongs was researched and designed to target chil- 
dren and their parents. 

The catalog describes “Sprinkles” as: “[t]his happy sprinkler pal literally spins his top to 
delight children with a cool water spray * * * [a]ges Over 3 years and up. “[s]prinkles flips 
his lid for kids!” “[t]his happy hydrant’s top spins as it sprinkles! [c]onnects easily to any 
standard garden hose for lots of cool fun on hot days.” 


Issue: 


Whether “Sprinkles” is classifiable as a toy under heading 9503, HTSUS, or as other 
plastic household articles under heading 3924, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
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require, the remaining GRI’s may then be applied. The headings under consideration are 

as follows 
3924 Tableware, kitchenware, other household articles and toilet articles, of plas 

tics 

9503 Other toys; reduced-size (“scale”) models and similar recreational models 

working or not; puzzles of all kinds; parts and accessories thereof 

Note 2(v) of Chapter 39, HTSUS, states that: “[t]his chapter does not cover: {alrticles 

of chapter 95 (for example, toys, games, sports equipment.).” Therefore, we must first de 

termine whether “Sprinkles” is classifiable as a toy for tariff purposes. If so, it is excluded 

from classification in subheading 3924, HTSUS, by operation of Note 2(v) to Chapter 39 

The term “toy” is not defined in the HTSUS. However, in understanding the language of 
the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity Description and 
Coding System may be utilized. The ENs, although not dispositive or legally binding, pro- 
vide acommentary on the scope of each heading, and are generally indicative of the proper 
interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989) 

The ENs to Chapter 95 state, in pertinent part, that “[t]his chapter covers toys of all 
kinds whether designed for the amusement of children or adults.” Although not set forth as 
a definition of “toys,” we have interpreted the just-quoted passage from the ENs as equa 
ting “toys” with articles “designed for the amusement of children or adults,” although we 
believe such design must be corroborated by evidence of the articles’ principal use 

When the classification of an article is determined with reference to its principal use, 
Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that, in the absence of special 
language or context which otherwise requires, such use is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, and the controlling use is 
the principal use. In other words, the article’s principal use at the time of importation de- 
termines whether it is classifiable within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
discerning the principal use of an article, it does not provide specific criteria for individual 
tariff provisions. However, the courts have provided factors, which are indicative but not 
conclusive, to apply when determining whether merchandise falls within a particular class 
or kind. They include: general physical characteristics, the expectation of theultimate pur- 
chaser, channels of trade, environment of sale (accompanying accessories, manner of ad- 
vertisement and display), use in the same manner as merchandise which defines the class, 
economic practicality of so using the import, and recognition in the trade of this use. United 
States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), cert. de- 
nied, 429 US. 979. 

In NYRL A86380 dated August 13, 1996, Customs classified a series of water sprinklers 
designed for use in watering lawns and gardens in subheading 3924.90.5500, HTSUS. Un- 
like the lawn sprinklers classified in NYRL A86380, the physical characteristics of 
“Sprinkles,” mainly its bright colors, imitation ofa water hydrant and manipulation of wa- 
ter, appeal to a sense of fun and play with water. The ultimate purchaser expects to use this 
article as a water toy for children, not to water the lawn. It is traded in toy channels by a toy 
company, not a hardware or housewares company. Its manner of advertisement and display 
all highlight its amusing qualities. All of these characteristics indicate that “Sprinkles” is 
designed principally to amuse. Asa result of finding “Sprinkles” to be a toy properly classi- 
fied in Chapter 95, classification in Chapter 39 is precluded. 


Holding: 


“Sprinkles” is classified under subheading 9503.90.0045, HTSUS, which provides for 
“lolther toys; reduced-size (“scale”) models and similar recreational models, working or 
not; puzzles of all kinds; parts and accessories thereof: [o]ther: [o]ther toys and models,” 
with a general 1998 column one duty rate of free. 

NYRL B88748 is modified. In accordance with 19 U.S.C. §1625(c)(1), this ruling will be- 
comeeffective 60 days after its publication in the CUSTOMS BULLETIN. Publication ofrulings 
or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
position in accordance with section 177.10(c)(1), Customs Regulations [19 CFR 
177.10(c)(1)]. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE 
Washington, DC, October 21, 1998. 
CLA-2 RR:CR:GC 961530 MMC 
Category: Classification 


Tariff No. 9503.90.0045 
Mr. ALLEN SANFT 


SHELCORE Toys 

347 abeth Avenue 

Somerset, NJ 08873-1101 

Re: “Super Snake” water sprinkler; NYRL B86181 modified 
DEAR MR. SANF1 

This is in reference to New York Ruling Letter (NYRL) B86181 dated July 10, 1997, is- 
sued to Shelcore Toys, concerning the classification of an article described as “Super 
Snake” (item 02693) under subheading 3926.90.9890, of the Harmonized Tariff Schedule 
of the United States (HTSUS), as other articles of plastic. Catalog pictures of the article 
were submitted for our review. In preparing this ruling we have considered the information 
in your supplemental letter of June 11, 1998. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed revoca- 
tion was published on September 16, 1998, in Volume 32, Number 37 of the Customs 
BULLETIN. No comments were received in response to this notice. 


Facts: 


“Super Snake” is a snake-shaped inflatable water sprinkler. It has a yellow base with a 
bright pink and green pattern over the base. It measures 4 feet long and sprays water up to 
15 feet high. A round piece of threaded plastic sized to match a standard garden hose, is 
attached to the back of the article. As “Super Snake” fills with water, pressure builds forc- 
ing water out of the small perforations on the top of the article. 

According to the information furnished, “Super Snake” is designed and imported exclu- 
sively for Shelcore Toys and advertised on such stations as TNT, The Family Channel and 
Nickelodeon. The product line to which “Super Snake” belongs was researched and de- 
signed to target children and their parents. The catalog with product sheets describes “Su- 
per Snake” as: This “Ferocious” snake is really a softy! Stretching 4 feet in length, this 
vividly colored sprinkler sprays water up to 15 feet high. Parents simply inflate and then 
connect it to a standard hose to watch the splish-splash fun begin. Splish and splash fun for 
the yard with Super Snake Sprinkler. Ages Over 3 years and up. 


Issue: 


Whether “Super Snake” is classifiable as a toy under heading 9503, HTSUS, as other 
plastic household articles under heading 3924, HTSUS, or as other plastic articles under 
heading 3926, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. The headings under consideration are 
as follows: 


3924 Tableware, kitchenware, other household articles and toilet articles, of plas- 
tics 


3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914 


9503 Other toys; reduced-size (“scale”) models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof 
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Note 2(v) of Chapter 39, HTSUS, states that: “[t]his chapter does not cover: * * * [alrticles 
of chapter 95 (for example, toys, games, sports equipment.).” Therefore, we must first de- 
‘mine whether “Super Snake” is classifiable as a toy for tariff purposes. If so, it is ex- 
classification in subheading 3924 and 3926, HTSUS, by operation of Note 2(v) 


y” is not defined in the HTSUS. However, in understanding the language of 
the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity Description and 
Coding System may be utilized. The ENs, although not dispositive or legally binding, pro- 
vi :mentary on the scope of each heading, and are generally indicative of the proper 

on of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989) 
to Chapter 95 state, in pertinent part, that “[t]his chapter covers toys of all 
hether designed for the amusement of children or adults.” Although not set forth as 

‘toys,” we have interpreted the just-quoted passage from the ENs as equa- 

‘ticles “designed for the amusement of children or adults,” although we 
1 must be corroborated by evidence of the articles’ principal use 
When the classification of an article is determined with reference to its principal use, 
Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that, in the absence of special 
| 1age or context which otherwise requires, such use is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, and the controlling use is 
the principal use. In other words, the article’s principal use at the time of importation de- 
termines whether it is classifiable within a particular class or kind. 
hile Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
the principal use of an article, it does not provide specific criteria for individual 
visions. However, the courts have provided factors, which are indicative but not 
e, to apply when determining whether merchandise falls within a particular class 
nclude: general physical characteristics, the expectation of the ultimate pur- 
er, channels of trade, environment of sale (accompanying accessories, manner of ad- 
vertisement and display), use in the same manner as merchandise which defines the class, 
economic practicality of so using the import, and recognition in the trade of this use. United 
States v. Carbor um Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), cert. de- 
ied, 429 U.S. 97 
In NYRL A86380 dated August 13, 1996, Customs classified a series of water sprinklers 
designed for use in watering lawns and gardens in 3924.90.5500, HTSUS. Unlike the lawn 
sprinklers classified in NYRL A86380, the physical characteristics of “Super Snake,” 
mainly its bright colors, imitation of asnake and manipulation of water appeal to a sense of 
fun and play with water. The ultimate purchaser expects to use this article as a water toy 
for child not as a lawn sprinkler. It is traded in toy channels by a toy company, not a 
hardware or housewares company. Its manner of advertisement and display all highlight 
its amusing qualities. All of these characteristics indicate that “Super Snake” is designed 
incij muse. As a result of finding “Super Snake” to be a toy properly classified in 


+r 95, classification of the article in Chapter 39 is precluded 


“Super Snake” isclassified under subheading 9503.90.0045, HTSUS, which provides for 
‘[o]ther toys; reduced-size (“scale”) models and similar recreational models, working or 
not; puzzles of all kinds; parts and accessories thereof: [o]ther: [o]ther toys and models,” 
with a general 1998 column one duty rate of free. 

NYRL B86181 is modified. In accordance with 19 U.S.C. §1625(c)(1), this ruling will be- 
come effective 60 days after its publication in the CUSTOMS BULLETIN. Publication ofrulings 
or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
position in accordance with section 177.10(c)(1), Customs Regulations [19 CFR 
177.10(¢)(1 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A SUITCASE 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to Section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat 2057), this notice advises interested par- 
ties that Customs intends to revoke PD 817537, dated December 20, 
1995, a ruling pertaining to the tariff classification of a suitcase with an 
outer surface of embossed plastic. Comments are invited on the correct- 
ness of the proposed ruling. 


DATE: Comments must be received on or before December 11, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Ruling Division, 1800 Pennsylvania Avenue, 
N.W.,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 


Textiles Classification Branch (202) 927-2518. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to Section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat 2057), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the classification 
of a suitcase with an outer surface of embossed plastic. Comments are 
invited on the correctness of the proposed ruling. 

In PD 817537, dated December 20, 1995, concerning the tariff classi- 
fication of a suitcase with an outer surface of embossed plastic, the prod- 
uct was erroneously classified under subheading 4202.92.4500 of the 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA) as a travel bag with outer surface of sheeting of plastic. PD 817537 
is set forth as “Attachment A” to this document. The correct classifica- 
tion for the product should be under subheading 4202.12 of the HTSU- 
SA asa suitcase “with an outer surface of plastics or of textile material.” 

Before taking action, Customs will give consideration to any written 
comments timely received. Proposed HQ 962028 modifying PD 817537 
is set forth as Attachment B to this document. 
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Claims for detrimental reliance under section 177.9, Custom Regula- 
9 C.E-R. 177.0), will not be entertained for actions occurring on 
he date of publication of this notice. 


lons 


or alter t 
Dated: October 26, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division. 


Attachme 


ATTACHMENT A} 


DEPARTMENT OF THE TREASURY. 
US. CusTOMS SERVICE 
Providence, RI, December 20, 1995 
CLA-2-42:RI:130:G25:DJP 
Category: Classification 
Tariff No. 4202.92.4500 
SCHMITT 
UP INTERNATIONAL, IN 
1 Avenue. #1400 
WA 98104-1476 
he tariff classification of a pilot case from China 
DEAR MS SCHMIT1 

In your letter dated November 22, 1995, you requested a tariff classification ruling for 
Skyway Luggage, Seattle, WA 

[he sample submitted with your request, “Pilot Case”, no style number, is a travel bag. 
The item is approximately 22” x 14” x 7” insize. The case has an outer surface of embossed 
plastic, non-rigid, it is permanently attached to a unit with plastic wheels and telescopic 
handle for pulling. The interior is equipped with tie down straps and the cover has a net 
area with zipper access. The exterior has two compartments with zipper closures. 

The applicable subheading for the pilot case will be 4202.12.2050, Harmonized Tariff 
Schedule of the United States (HTS), which provides for travel, sports and similar bags, 
with outer surface of sheeting of plastic, other. The rate of duty will be 19.8 %. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177) 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

RICHARD A. BARRETTE, 
Service/Area Port Director, 
Providence, R.I. 





U.S. CUSTOMS SERVICE 


{ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC 
CLA:2 RR:CR:TE 962028 MBG 
Category: Classification 
Tariff No. 4202.12 
Mr. Scott D. Nor 
TOWER GROUP INTERNATIONAL 
821 2nd Avenue, #1400 
Seattle, WA 98104-1476 
Re: Tariff classification of a suitcase for Skyway Luggage; Revocation of Ruling PD 
817537 
DEAR MR. NOE 
On December 20, 1995, Customs issued PD 817537 to your company on behalf of Skyway 
Luggage, regarding the tariff classification of a suitcase with an outer surface of embossed 
plastic. The suitcase was originally classified under subheading 4202.92 of the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA). Upon review, Customs has de- 
termined that the suitcase was erroneously classified under subheading 4202.92. The cor- 
rect classification for the product should be under subheading 4202.12 of the HTSUSA 
based on classification as a suitcase “with an outer surface of plastics or of textile materi- 


al. 
Facts 


The item under review is a pullman style suitcase. The sample measures approximately 
22" x14" x7" insize. The suitcase has an outer surface of embossed non-rigid plastic; it is 
permanently attached to a unit with plastic wheels and telescopic handle for pulling. The 
interior is equipped with tie down straps and the cover has a net area with zipper access. 
The exterior has two compartments with zipper closures 


Issue: 


Whether the suitcase is more specifically classifiable as under subheading 4202.12.2050 
HTSUSA, rather than in subheading 4202.92.4500, HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Subheading 4202.12 covers 
“Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, and similar con- 
tainers * * *.” (emphasis added). 

When this product was originally reviewed by Customs an error occurred during classifi- 
cation at the subheading level. Subheading 4202.92, provides for “Travel, sports and simi 
lar bags, with an outer surface of sheeting of plastic or of textile materials.” Since the 
suitcase is eo nomine provided for by subheading 4202.12, it is classifiable under that tariff 
provision. For tariff purposes, a suitcase is not considered to be a travel or similar bag. Ac- 
cordingly, subheading 4202.92 does not describe the instant merchandise. 

The samples submitted are being returned to you under separate cover. 


Holding: 
o& 


This ruling revokes PD 817537 and classifies the suitcase under subheading 
4202.12.2050 HTSUSA, which provides for trunks, suitcases, vanity cases, and similar 
containers, “with an outer surface of plastics,” with duty at the rate of 20 percent ad valo- 
rem. 


JOHN DURANT, 
Director, 
Commercial Rulings Division 
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VOCATION OF RULING LETTERS RELATING TO 


- 
TARIFF CLASSIFICATION OF MIXTURES OF AMINO ACIDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings pertaining to the tariff classi- 
fication of mixtures of amino acids, imported in bulk, under the 
Harmonized Tariff Schedule of the United States (HTSUS). Notice of 
the proposed revocation was published on September 16, 1998, in the 
CUSTOMS BULLETIN, vol. 32, no. 37. One comment was received in re- 
sponse to this notice. 


DATE: Merchandise entered or withdrawn from warehouse for con- 
sumption on or after January 11, 1999. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch, Office of Regulations and Rulings (202) 
927-2346 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On September 16, 1998, Customs published in the CUSTOMS BULLE- 
TIN, vol. 32, no. 37, a notice of a proposal to revoke New York Ruling Let- 
ters (NY) NY 810811, dated July 10, 1995, and NY 851127, dated April 
25, 1990. In NY 810811, Customs ruled that mixtures of amino acids 
were classified in subheading 3823.90.9050, HTSUS, the residual pro- 
vision for preparations of the chemical or allied industries in the 1995 
tariff. In NY 851127, issued April 25, 1990, Customs ruled that mixtures 
of amino acids were classified in subheading 3823.90.5050, HTSUS, the 
analogous provision in the 1990 tariff. These provisions correspond to 
subheading 3824.90.9050, HTSUS, of the 1998 tariff. Customs head- 
quarters reviewed these rulings and proposed revocation of both with 
the issuance of a new ruling, Headquarters Ruling Letter (HQ) 962010, 
holding that mixtures of amino acids imported in bulk form are classi- 
fied in subheading 3003.90.0000, HTSUS, as other mixed medicaments 
not put up in measured doses or in forms or packings for retail sale. One 
comment was received in response to the proposal. The comment is in 
agreement with the revocation. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 810811 and NY 851127 to reflect the 





U.S. CUSTOMS SERVICE 23 


proper classification of mixtures of amino acids imported in bulk in 
subheading 3003.90.0000, HTSUS, as other mixed medicaments not 
put up in measured doses or in forms or packings for retail sale. HQ 
962010, revoking NY 810811 and NY 851127, is set forth as an Attach- 
ment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 23, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
U.S. CusToMS SERVICE 
Washington, DC, October 23, 1998 
CLA-2 RR:CR:GC 962010 MGM 
Category: Classification 
Tariff No. 3003.90.0000 
Mr. LAWRENCE D. BLUME 
GRAHAM & JAMES 
885 Third Ave 
24th Floor 
New York, NY 10022-4834 


Re: Amino Acid Mixtures known as “BCAA,” “A Mixture,” “D Mixture,” “K080 Mixture” 
and “K III R Mixture”; Revocation of NY 851127; Revocation of NY 810811 


DEAR SIR 

This office has determined that New York Ruling Letter (NY) 851127, issued to you on 
April 25, 1990, in response to your letter of March 16, 1990, and NY 810811, issued to you 
on July 10, 1995, in response to your letter of May 22, 1995, requesting rulings on behalf of 
Kyowa Hakko USA, Inc., regarding the classification, under the Harmonized Tariff Sched- 
ule of the United States (HTSUS), of several mixtures of amino acids, are in error. There- 
fore, this ruling revokes NY 851127 and NY 810811 and sets forth the correct classification 
of mixtures of amino acids. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed revoca- 
tion was published on September 16, 1998, in the CUSTOMS BULLETIN, Volume 32, Number 
37. One comment was received in response to this notice. The comment was in agreement 
with the revocation of NY 851127 and NY 810811. 

Facts: 

In NY 851127, Customs ruled that four amino acid mixtures known as “A Mixture,” “D 
Mixture,” “K0O80 Mixture” and “K III R Mixture” were classified in subheading 
3823.90.5050, HTSUS, the residual provision for chemical products and preparations of 
the chemical or allied industries in the 1990 tariff. In NY 810811, Customs ruled that an 
amino acid mixture known as “BCAA” was classified in subheading 3823.90.9050, HTSUS, 
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in the 1995 tariff. The corresponding provision in the 1998 tariff 
schedule is s cellen’ 3824.90.9050, HTSUS 

suekofeddandtiaesatanaima aiihclisis lhe products are sold for use 
intravenous solutions administered by health care providers. According to PDR Generi: 

nd edition, the injectable amino acid products provide a physiological ration of bio 

ilizable amino acids in concentrated form for protein synthesis, wound healing 

1 of the rate of endogenous protein catabolism. Used with minimal additional 

nutritional a ane the intravenous amino acids provide nutritional support to the pa 


e analogo on 


U 


ynserve lean body mass stliencelavevmeivranied body protein, and help in body 
Used together with concentrated calorie sources, , Sroctrony te s, vitamins 
intravenous amino acids provide total parenteral 


nutrition 


Whether 1 
5050.1 HTSUS, the residual provision for chemical products and preparations of 


sO 
mica rallied industries. 


tures of amino acids, imported in bulk form, are classified in subheading 


3293 90 


es is classified under the HTSUS. Tariff cla 


governed by the selena set forth in the General Rules of Interpretation 
n the absence of special language or context which re quires otherwise, by the 
S Ri ules of Interpretation The GRIs and the Additional U.S. Rules of Inter 
» part of the HTSUS and are to be considered statutory provisions of law for all 


iires that classification be determined first according to the terms of the h 

» tariff schedule and any relative section or chapter notes and, unless otherwis« 
ling to the remaining GRIls taken in their appropriate order. GRI6 require 

fication of goods in the subheadings of headings shall be determined < .ccord- 

he terms of those subhe: dings, any related subheading notes and mutatis mutanc¢ 


eada- 


otheGRIs. In unde srstanding the ls anguage of the HTSUS, the Explanatory Notes (ENs) oi 
he Harmonized Commodity Description and Coding System may be utilized. The E Ns, al- 
1 not dispositive or legally binding, provide acommentary on the scope of each head- 

] +} 


indicative of the proper interpretation of the HTSUS. See, T.D 
Ar igust 23, 1989 

lings are relevant to the classification of this merchandise 
Medicaments (excluding goods of heading 3002, 3005 or 3006) consist 
ing of two or more constituents which have been mixed together for 
therapeutic or prophylactic uses, not put up in measured doses or in 

forms or packings for retail sale 

3003.90.0000 Other: 


Prepared Binders for foundry molds or cores; chemical products and 
preparations of the chemical or allied industries (including those con- 
sting of mixtures of natural products), not elsewhere specified or in- 
cluded; residual produ cts of the chemical or allied industries, not 
elsewhere specified or included 
Other 
Other: 
Other 
Other: 
3824.90.90 Other: 
3824.90.9050 Other: 


This matter is governed primarily by GRI 1, inthat the choice in classification is between 
two headings. Heading 3824, HTSUS, encompasses only those chemical products which 
are “not elsewhere specified or included.” Thus, if amino acid mixtures are included within 
heading 3003, HTSUS, it will not be classified in heading 3824, HTSUS. EN 30.03, refer- 
ring to heading 3003, states “This heading covers medicinal preparations for use in the in 
ternal or external treatment or prevention of human or animal ailments. These 
preparations are obtained by mixing together two or more substances * * * [t]his heading 
includes * * * (3) Nutritional preparations for intravenous administration only, i.e., by in- 
jection or drip into a vein.” The instant merchandise is a nutritional preparation that is 
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idministered intravenuosly, therefore it is within the scope of this heading. This mixture 
tains neither penicillins, antibiotics, hormones, nor alkaloids, thus it is classified in the 
rovision, subheading 3003.90.0000, HTSUS 
It ld be argued the at this product i is “unmixed” by virtue of Note 3(a)(2) eecangees a8 
und is therefore precluded from classification in heading 3003, HTSUS, which provides 
only for mixed me dic aments. This note states “For the purposes of headings 3003 and 3004 
and of note 4(d) to this chapter the following are to be treated—(a) As unmixed products: 
2) All goods of chapter 28 or 29.” Amino acids are classified in several subheadings of 
heading 2922, HTSUS. However, there is no provision of Chapter 29 which includes a mix- 
ture of amino acids, therefore this product is not a good of Chapter 29 and need not be con 


sidered “unmixed 


Holding 
Mixture of amino acids, imported in bulk, are classified in subheading 3003.90.0000, 
ITSUS 

NY 851127 and NY 810811 are REVOKED. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective for articles en- 
tered for consumption or ee from warehouse for consumption 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1) 

MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division 








U.S. Customs Service 


Proposed Rulemaking 


GUIDELINES FOR THE IMPOSITION AND MITIGATION OF 
PENALTIES FOR VIOLATIONS OF 19 US.C. 1592 


19 CFR Part 171 
RIN 1515-AC08 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to revise Appendix B to Part 171 
of the Customs Regulations, which sets forth the guidelines for remit- 
ting and mitigating penalties relating to violations of section 592 of the 
Tariff Act of 1930, as amended. A violation of section 592 involves the 
entry or introduction or attempted entry or introduction of merchan- 
dise into the United States by fraud, gross negligence, or negligence. 
Many of the proposed changes to Appendix B reflect the Customs Mod- 
ernization Act and its themes of “informed compliance” and “shared re- 
sponsibility.” 


DATES: Comments must be received on or before December 28, 1998. 


ADDRESSES: Comments (preferably in triplicate) may be submitted 
to and inspected at the Regulations Branch, Office of Regulations and 
Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue, N.W,, 3rd 
Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Robert Pisani, Penal- 
ties Branch, (202) 927-1203. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, the President signed the North American Free 
Trade Agreement Implementation Act (Public Law 103-182). The Cus- 
toms Modernization portion of this Act (Title VI), popularly known as 
the Customs Modernization Act or “the Mod Act”, became effective 
when it was signed. The Mod Act emphasizes the themes of shared re- 
sponsibility and informed compliance for Customs and the public. 
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onsistent with the Mod Act, Customs has initiated a thorough 
amination and review of 


its procedures and processes relating to im- 


porter compliance with Customs laws, regulations, and policies. In this 

view, the agency has considered a number of innovative approaches to 
improving the service it provides the importing public as well as new 
approaches to encourage compliance and address incidents of non-com- 
pliance 


With regard to compliance, Customs is dedicated to educating its per 
sonnel to improve agency selection of appropriate remedies to address 
incidents of non-compliance. In keeping with the Mod Act theme of in- 
formed compliance, Customs is also attempting 


g to educate the i Ort 
ing public about its requirements, particularly in areas involvin 

complex import transactions. A more informed public promotes an 
overall greater level f compliance than the threat of an oce: isional and 


often ineffective penalty. A significant aspect of t 
bility” and “informed com 
} 
A 


{ 


1is “shared responsi- 
pliance“ Enos ich is reflected in the pro- 
_ revision of the guidelines for r 


¢ 1 Y 
relating to violations of § 592 of the Tariff Act of 1930, as amended (19 


USC 1592)(hereinafter referred to as § 592). 


mitting and mitigating penaltie 


A violation of § 592 in- 
volves the entry or introduction or attempted entry or introduction of 
merchandise into the United States by oe —_ negligence, or negli- 
gence. The guidelines for remitting and m iti gating penalties relating to 

violations of § 592 appear as Appendix B to Part 171 of the Customs 


Reg 


iations. 


ru 
The full text of the proposed revised guidelines appears at the end of 


this document. It is preceded by a summary of the more significant pro- 


4 io \ .] +] st ek sans tet f 
posed t evisions to the guidelines. Much of the proposed revision of the 
penalty guidelines consists of a reorganization of the content of the cur- 
rent guidelines into a new form at that is intended to more clearly ide 


tify important provisions which are contained in the present text 


t 
SUMMARY OF PROPOSED GUIDELINES 
After the introductory text, the proposed revised guidelines break 
current paragraph (A) into 2 paragraphs. Pr opose >d paragraph (A) now 
discusses what constitutes § 592 violations and proposed paragraph (B 
discusses what is meant by materiality. 
Paragraph (A) now clarifies that placing merchandise in-bond is con- 


j 


sidered entering or introducing merchandise into the United States for 
purposes of § 592. The paragraph also makes it clear that if one unin- 
tentionally transmits a clerical error to Customs electronically, and 
that cler tal. error is transmitted repetitively by the electronic system, 
Customs will not consider repetitions of the non-intentional electronic 
transmission of the initial clerical error as constituting a pattern, un- 
less Customs has drawn the error to the party’s attention. 

In the proposed new paragraph (B), defining materiality under § 592 
that definition is ex ‘panded by providing that a document, states nent 
act, or omission is material if it significantly impairs Customs ability to 


collect and report accurate trade statistics, deceives the public as to the 
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source, origin or quality of the merchandise, or constitutes an unfair 
trade practice in violation of federal law. 

Proposed paragraph (C) now discusses the degrees of culpability un- 
der § 592. The degrees of culpability are currently discussed in para- 
graph (B). 

A new paragraph (D) is proposed to be added to include terms used 
throughout the guidelines. Included in this paragraph are discussions 
of the terms: duty loss violations; non-duty loss violations; actual loss of 
duty; potential loss of duty; reasonable care; clerical error; and mistake 


» proposed guidelines contain a new paragraph (FE) that is in- 
1 to track the administrative penalty process in chronological or- 
is a revision of current paragraph (C). It begins with the case 
ion and proceeds to describe the considerations pertinent to the 
decision to issue a pre-penalty notice and how the different types of 
violations can produce different proposed claim amounts depending 
upon the level of culpability and the presence of mitigating and/or ag- 


initia 


gravating factors. The proposed guidelines now contain express guid- 
ance regarding statute of limitations considerations and Customs 
policy regarding waivers when the issuance of pre-penalty and penalty 
notices are involved. 


Continuing in their chronological progression, the proposed guide- 
lines next address steps to be taken when Customs decides whether to 
close a case or issue a penalty notice. Most of this material is presently 


contained in paragraph (C)(2) of the eurrent guidelines. However, the 
proposed guidelines provide that penalty notices can indicate higher de- 
grees of culpability and proposed penalty amounts than were contained 
in the original pre-penalty notice if less than 9 months remain before 
the expiration of the statute of limitations, and a waiver of the statute 
has not been received. The current guidelines provide that such in- 
creased penalty notices would only be issued if less than 3 months re- 
mained. 

Paragraph (F) of the proposed guidelines covers the procedures that 
are to be followed and elements that Customs will consider as part of the 
case record for any mitigating and/or aggravating factors. The existing 
guidelines discuss mitigating factors in paragraph (F) and aggravating 
factors in paragraph (G). The new paragraph is arranged so the various 
types and degrees of violations are explained and respective mitigation 
considerations are explained. The paragraph also informs the reader 
who within Customs has the authority to cancel or remit penalty 
claims. 

Paragraph (F)(2)(f) provides a discussion of prior disclosure and the 
reduced penalties based upon the different levels of culpability for a val- 
id prior disclosure. Prior disclosure is discussed in paragraph (E) of the 
existing guidelines. 

Paragraph (G) of the proposed guidelines discusses the factors that 
are considered by Customs in proposing a penalty or mitigating an as- 
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sessed penalty claim. Among these factors are: an error by Customs that 
contributed to the violation; the extent of cooperation by the violator 
with the investigation by Customs into the alleged violation; whether or 
not the violator takes immediate steps to remedy the situation that 
caused the violation; and the prior record of the violator in its dealings 
with Customs. This paragraph combines the factors currently located 
in paragraphs (F) and (H) of the existing guidelines. It was felt that a 
separate paragraph was no longer necessary for “extraordinary” fac- 
tors such as the ability of Customs to obtain personal jurisdiction over 
the violator, the violator’s financial status, and whether Customs had 
actual knowledge of repeated violations but failed to inform the violator 
thus depriving him of the opportunity to take corrective action. All 
these factors are now contained in the one paragraph, but additional 
factors may be considered in appropriate circumstances. 

Paragraph (H) contains the factors that Customs believes are to be 
treated as aggravating factors when considering mitigation of proposed 
or assessed penalties. Most of these factors are currently contained in 
paragraph (G) of the existing guidelines. While the list of factors is not 
intended to be all-inclusive, two new factors have been added. They are: 
the discovery of evidence of a motive to evade a prohibition or restric- 
tion on the admissibility of merchandise, and failure to comply with a 
lawful demand for records or a Customs summons. 

Paragraph (I) of the proposed guidelines addresses offers in compro- 
mise (settlement offers). This is a new element not contained in the ex- 
isting guidelines. The paragraph instructs parties who wish to submit a 
civil offer in compromise pursuant to 19 U.S.C. 1617 to follow proce- 
dures outlined in § 161.5 of the Customs Regulations (19 CFR 161.5). 
The paragraph summarizes what steps will be taken by both parties 
once such an offer has been made. 

Paragraph (J) of the proposed guidelines contains instructions to be 
followed in instances where Customs makes a demand for payment of 
actual loss of duties pursuant to § 592(d). This is a subject not addressed 
in the existing guidelines. The paragraph provides that Customs will 
follow the procedures set forth in § 162.79b of the Customs Regulations 
(19 CFR 162.79b) and states that no such demand will be issued unless 
the record establishes the presence of a violation of § 592(a). The para- 
graph states that, absent statute of limitations problems, Customs will 
endeavor to issue § 592(d) demands to concerned sureties and non-vio- 
lator importers only after default by principals. 

Paragraph (K) of the proposed guidelines addresses violations of 
§ 592 by brokers. The existing guidelines discuss brokers in paragraph 
(I). The paragraph continues the present practice of applying the over- 
all mitigation guidelines in instances of fraud or where the broker 
shares in the financial benefits of a violation. However, where there has 
been no fraud or sharing of the financial benefits, the proposal removes 
the dollar limitations contained in the present guidelines and instructs 
Customs to proceed against the broker under 19 U.S.C. 1641. 





U.S. CUSTOMS SERVICE on 


Paragraph (L) of the proposed guidelines covers arriving travelers 
and consists of a reordering of the current provisions of paragraph (J) of 
the present guidelines. 

Paragraph (M) of the proposed guidelines refers Customs officers to 
other Federal agencies for recommendations in instances where viola- 
tions of laws administered by other agencies are discovered. These pro- 
visions are the same as those contained in paragraph (K) of the existing 
guidelines. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) that are timely submitted 
to Customs. All such comments received from the public pursuant to 
this notice of proposed rulemaking will be available for public inspec- 

tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
§ 1.4, Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m., at the Regulations Branch, 
1300 Pennsylvania Avenue, NW, 3rd Floor, Washington, D.C. 


REGULATORY FLEXIBILITY ACT 


Although comments have been solicited on this proposal, because the 
proposed amendment relates to rules of agency procedure and policy no 
notice of proposed rulemaking is required pursuant to 5 U.S.C. 553. For 


this reason the document is not subject to the provisions of the Regula- 
tory Flexibility Act (5 U.S.C. 601 et seq.). 


EXECUTIVE ORDER 12866 


Because the document is not regulatory in nature, but merely serves 
to inform the public about certain agency procedures and practices, the 
proposed amendment does not meet the criteria for a “significant regu- 
latory action” under E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


LIST OF SUBJECTS 
19 CFR Part 171 
Customs duties and inspection, Law enforcement, Penalties, Sei- 
zures and forfeitures. 
PROPOSED AMENDMENT TO THE REGULATIONS 


It is proposed to amend Part 171 of the Customs Regulations (19 CFR 
part 171) as set forth below: 
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PART 171—F INES, PENALTIES, AND FORFEITURES 


Authority: 19 U.S.C. 66, 1592, 1618, 1624. The provisions of subpart C 
also issued under 22 U.S.C. 401; 46 U.S.C. App. 320 unless otherwise 
noted. 

2. It is proposed to revise Appendix B to Part 171 to read as follows: 
APPENDIX B TO ParT 171—CusTOMS REGULATIONS, GUIDELINES FOR THI 

IMPOSITION AND MITIGATION OF PENALTIES FOR VIOLATIONS OF 19 U.S.C 

1592 

A monetary penalty incurred under section 592 of the Tariff Act of 
1930, as amended (19 U.S.C. 1592; hereinafter referred to as section 
592) may be remitted or mitigated under section 618 of the Tariff Act of 
1930, as amended (19 U.S.C. 1618), ifit is determined that there are mit- 
igating circumstances to justify remission or mitigation. The guidelines 
below will be used by the Customs Service in arriving at a just and rea- 
sonable assessment and disposition of liabilities arising under section 
592 within the stated limitations. It is intended that these guidelines 
shall be applied by Customs officers in pre-penalty proceedings and in 
determining the monetary penalty assessed in any penalty notice. The 
assessed penalty or penalty amount set forth in Customs administra- 
tive disposition determined in accordance with these guidelines does 
not limit the penalty amount which the Government may seek in bring- 
ing a civil enforcement action pursuant to section 592(e). It should be 
understood that any mitigated penalty is conditioned upon payment of 
any actual loss of duty as well as a release by the party that indicates 
that the mitigation decision constitutes full accord and satisfaction. 
Further, mitigation decisions are not rulings within the meaning of 
part 177 of the Customs Regulations (19 CFR part 177). Lastly, these 
guidelines may supplement, and are not intended to preclude applica- 
tion of, any other special guidelines promulgated by Customs. 


(A) VIOLATIONS OF SECTION 592 


Without regard to whether the United States is or may be deprived of 
all or a portion of any lawful duty thereby, a violation of section 592 oc- 
curs when a person, through fraud, gross negligence, or negligence, en- 
ters, introduces, or attempts to enter or introduce any merchandise into 
the commerce of the United States by means of any document, written 
or oral statement, or act that is material and false, or any omission that 
is material; or when a person aids or abets any other person in the entry, 
introduction, or attempted entry or introduction of merchandise by 
such means. It should be noted that the language “entry, introduction, 
or attempted entry or introduction” encompasses placing merchandise 
in-bond (e.g., filing an immediate transportation application). There is 
no violation if the falsity or omission is due solely to clerical error or 
mistake of fact, unless the error or mistake is part of a pattern of negli- 
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gent conduct. Also, the unintentional repetition by an electronic sys- 
tem of an initial clerical error generally shall not constitute a pattern of 
negligent conduct. Nevertheless, if Customs has drawn the party’s 
attention to the unintentional repetition by an electronic system of an 
initial clerical error, subsequent failure to correct the error could 
constitute a violation of section 592. Also, the unintentional repetition 
of a clerical mistake over a significant period of time or involving many 
entries could indicate a pattern of negligent conduct and a failure to ex- 
ercise reasonable care. 


(B) DEFINITION OF MATERIALITY UNDER SECTION 592 


A document, statement, act, or omission is material if it had the po- 
tential to influence or was capable of influencing agency action includ- 
ing, but not limited to a Customs action regarding: (1) determination of 
the classification, appraisement, or admissibility of merchandise (e.g., 
whether merchandise is prohibited or restricted); (2) determination of 
an importer’s liability for duty (including marking, antidumping, and/ 
or countervailing duty); (3) collection and reporting of accurate trade 
statistics; (4) determination as to the source, origin, or quality of mer- 
chandise; (5) determination of whether an unfair trade practice has 
been committed under the anti-dumping or countervailing duty laws or 
a similar statute; (6) determination of whether an unfair act has been 
committed involving patent, trademark, or copyright infringement; or 
(7) the determination of whether any other unfair trade practice has 
been committed in violation of federal law. 


(C) DEGREES OF CULPABILITY UNDER SECTION 592 

The three degrees of culpability under section 592 for the purposes of 
administrative proceedings are: 

(1) Negligence. A violation is determined to be negligent if it results 
from an act or acts (of commission or omission) done through either the 
failure to exercise the degree of reasonable care and competence ex- 
pected from a person in the same circumstances either: (a) in ascertain- 
ing the facts or in drawing inferences therefrom, in ascertaining the 
offender’s obligations under the statute; or (b) in communicating infor- 
mation in a manner so that it may be understood by the recipient. As a 
general rule, a violation is negligent if it results from failure to exercise 
reasonable care and competence: (a) to ensure that statements made 
and information provided in connection with the importation of mer- 
chandise are complete and accurate; or (b) to perform any material act 
required by statute or regulation. 

(2) Gross Negligence. A violation is deemed to be grossly negligent if it 
results from an act or acts (of commission or omission) done with actual 
knowledge of or wanton disregard for the relevant facts and with indif- 
ference to or disregard for the offender’s obligations under the statute. 

(3) Fraud. A violation is determined to be fraudulent if a material 
false statement, omission, or act in connection with the transaction was 
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committed (or omitted) knowingly, 7.e., was done voluntarily and inten- 
tionally, as established by clear and convincing evidence 
(D) DISCUSSION OF ADDITIONAL TERMS 


1) Duty Loss Violations. A section 592 duty loss violation involves 


those cases where there has been a loss of duty attributable to an alleged 
violation. 

2) Non-duty Loss Violations. A section 592 non-duty loss violation 
involves cases where the record indicates that an alleged violation is 
principally attributable to evasion of a prohibition, restriction, or other 
non-duty related consideration involving the importation of the mer- 
chandise 

3) Actual Loss of Duties. An actual loss of duty occurs where there is a 
loss of duty including any marking, anti-dumping, or countervailing 
duties, or any tax and fee (e.g., merchandise processing and/or harbor 
maintenance fees) attributable to a liquidated Customs entry, and the 
merchandise covered by the entry has been entered or introduced (or 
attempted to be entered or introduced) in violation of section 592. 

(4) Potential Loss of Duties. A potential loss of duty occurs where an 
entry remains unliquidated and there is a loss of duty, including any 
marking, anti-dumping or countervailing duties or any tax and fee (e.g., 
merchandise processing and/or harbor maintenance fees) attributable 
to a violation of section 592, but the violation was discovered prior to 
liquidation. In addition, a potential loss of duty exists where Customs 
discovers the violation and corrects the entry to reflect liquidation at 
the proper classification and value. In other words, the potential loss in 
such cases equals the amount of duty, tax and fee that would have oc- 
curred had Customs not discovered the violation prior to liquidation 
and taken steps to correct the entry. 

(5) Total Loss of Duty. The total loss of duty is the sum of any actual 
and potential loss of duty attributable to alleged violations of section 
592 in a particular case. Payment of any actual and/or potential loss of 
duty shall not affect or reduce the total loss of duty used for assessing 
penalties as set forth in these guidelines. The “multiples” set forth be- 
low in paragraph (F)(2) involving assessment and disposition of cases 
shall utilize the “total loss of duty” amount in arriving at the appropri- 
ate assessment or disposition. 

(6) Reasonable Care. General Standard: Importers of record or their 
agents are required to exercise reasonable care in fulfilling their re- 
sponsibilities involving entry of merchandise. These responsibilities 
include, but are not limited to: providing a classification and value for 
the merchandise; furnishing information sufficient to permit Customs 
to determine the final classification and valuation of merchandise; and 
taking measures that will lead to and assure the preparation of accurate 
documentation. Customs will consider an importer’s failure to follow a 
binding Customs ruling a lack of reasonable care. In addition, unrea- 
sonable classification will be considered a lack of reasonable care (e.g., 
imported snow skis are classified as water skis). Failure to exercise rea- 
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sonable care in connection with the importation of merchandise may 
result in imposition of a section 592 penalty for fraud, gross negligence 
or negligence. 

(7) Clerical Error. A clerical error is an error in the preparation, as- 
sembly or submission of import documentation or information pro- 
vided to Customs that results from a mistake in arithmetic or 
transcription that is not part of a pattern of negligence. The mere non- 
intentional repetition by an electronic system of an initial clerical error 
does not constitute a pattern of negligence. Nevertheless, as stated ear- 
lier, if Customs has drawn a party’s attention to the non-intentional 
repetition by an electronic system of an initial clerical error, subse- 
quent failure to correct the error could constitute a violation of section 
592. Also, the unintentional repetition of a clerical mistake over a sig- 
nificant period of time or involving many entries could indicate a pat- 
tern of negligent conduct and a failure to exercise reasonable care. 

(8) Mistake of Fact. A mistake of fact is a false statement or omission 
that is based on a bona fide erroneous belief as to the facts, so long as the 
belief itself did not result from negligence in ascertaining the accuracy 
of the facts. 


(E) PENALTY ASSESSMENT 

(1) Case Initiation—Pre-penalty Notice. 

(a) Generally. As provided in section 162.77, Customs Regulations (19 
CFR 162.77), if the appropriate Customs field officer has reasonable 
cause to believe that a violation of section 592 has occurred and deter- 
mines that further proceedings are warranted, the Customs field officer 
shall issue to each person concerned a notice of intent to issue a claim 
for a monetary penalty (i.e., the “pre-penalty notice”). In issuing such a 
pre-penalty notice, the Customs field officer shall make a tentative de- 
termination of the degree of culpability and the amount of the proposed 
claim. Payment of any actual and/or potential loss of duty shall not af- 
fect or reduce the total loss of duty used for assessing penalties as set 
forth in these guidelines. The “multiples” set forth in paragraphs 
(F)(2)(a)(i), (b)(i) and (c)(i) involving assessment and disposition of 
duty loss violation cases shall use the “total loss of duty” amount in ar- 
riving at the appropriate assessment or disposition. Further, where sep- 
arate duty loss and non-duty loss violations occur on the same entry, it is 
within the Customs field officer’s discretion to assess both duty loss and 
non-duty loss penalties, or only one of them. Where only one of the pen- 
alties is assessed, the Customs field officer has the discretion to select 
which penalty (duty loss or non-duty loss) shall be assessed. Also, where 
there is only one violation accompanied by an incidental or nominal 
loss of duties, the Customs field officer may assess a non-duty loss penal- 
ty where the incidental or nominal duty loss resulted from a separate 
non-duty loss violation. The Customs field officer shall propose a level 
of culpability in the pre-penalty notice that conforms to the level of cul- 
pability suggested by the evidence at the time of issuance. Moreover, the 
pre-penalty notice shall include a statement that it is Customs practice 
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to base its actions on the earliest point in time that the statute of limita- 
tions may be asserted (i.e., the date of occurrence of the alleged viola- 
tion) inasmuch as the final resolution of a case in court may be less than 
a finding of fraud. A pre-penalty notice that is issued to a party in a case 
where Customs determines a claimed prior disclosure is not valid—ow- 
ing to the disclosing party’s knowledge of the commencement of a for- 
mal investigation of a disclosed violation—shall include a copy of a 
written document that evidences the commencement of a formal inves- 
tigation. In addition, a pre-penalty notice is not required if a violation 
involves a non-commercial importation or if the proposed claim does 
not exceed $1,000. 

(b) Pre-penalty Notice—Proposed Claim amount. 

(i) Fraud. In general, if a violation is determined to be the result of 
fraud, the proposed claim ordinarily will be assessed in an amount 
equal to the domestic value of the merchandise. Exceptions to assessing 
the penalty at the domestic value may be warranted in unusual circum- 
stances such as a case where the domestic value of the merchandise is 
disproportionately high in comparison to the loss of duty attributable 
to an alleged violation (e.g., a total loss of duty of $10,000 involving 10 
entries with a total domestic value of $2,000,000). Also, it is incumbent 
upon the appropriate Customs field officer to consider whether mitigat- 
ing factors are present warranting a reduction in the customary domes- 
tic value assessment. In all 592 cases of this nature regardless of the 
dollar amount of the proposed claim, the Customs field officer shall ob- 
tain the approval of the Penalties Branch at Headquarters prior to is- 
suance of a pre-penalty notice at an amount less than domestic value. 

(ii) Gross Negligence and Negligence. In determining the amount of 
the proposed claim in cases involving gross negligence and negligence, 
the appropriate Customs field officer shall take into account the gravity 
of the offense, the amount of loss of duty, the extent of wrongdoing, miti- 
gating or aggravating factors, and other factors bearing upon the seri- 
ousness of a violation, but in no case shall the assessed penalty exceed 
the statutory ceilings prescribed in section 592. In cases involving gross 
negligence and negligence, penalties equivalent to the ceilings stated in 
paragraphs (F)(2)(b) and (c) regarding disposition of cases may be ap- 
propriate in cases involving serious violations, e.g., violations involving 
a high loss of duty or significant evasion of import prohibitions or re- 
strictions. A “serious” violation need not result in a loss of duty. The 
violation may be serious because it affects the admissibility of merchan- 
dise or the enforcement of other laws, as in the case of quota evasions, 
false statements made to conceal the dumping of merchandise, or viola- 
tions of exclusionary orders of the International Trade Commission. 

(c) Technical Violations. Violations where the loss of duty is nonexis- 
tent or minimal and/or that have an insignificant impact on enforce- 
ment of the laws of the United States may justify a proposed penalty in a 
fixed amount not related to the value of merchandise, but an amount 
believed sufficient to have a deterrent effect: e.g., violations involving 
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the subsequent sale of merchandise or vehicles entered for personal use; 
violations involving failure to comply with declaration or entry re- 
quirements that do not change the admissibility or entry status of mer- 
chandise or its appraised value or classification; violations involving 
the illegal diversion to domestic use of instruments of international 
traffic; and local point-to-point traffic violations. Generally, a penalty 
in a fixed amount ranging from $1,000 to $2,000 is appropriate in cases 
where there are no prior violations of the same kind. However, fixed 
sums ranging from $2,000 to $10,000 may be appropriate in the case of 
multiple or repeated violations. Fixed sum penalty amounts are not 
subject to further mitigation and may not exceed the maximum 
amounts stated in section 592 and in these guidelines. 

(d) Statute of Limitations Considerations—Waivers. Prior to issuance 
of any section 592 pre-penalty notice, the appropriate Customs field of- 
ficer shall calculate the statute of limitations attributable to an alleged 
violation. Inasmuch as 592 cases are reviewed de novo by the Court of 
International Trade, the statute of limitations calculation in cases al- 
leging fraud should assume a level of culpability of gross negligence or 
negligence, i.e., ordinarily applying a shorter period of time for statute 
of limitations purposes. In accordance with section 162.78 of the Cus- 
toms Regulations, if less than 1 year remains before the statute of limi- 
tations may be raised as a defense, a shortened response time may be 
specified in the notice—but in no case, less than 7 business days from 
the date of mailing. In cases of shortened response times, the Customs 
field officer should notify alleged violators by telephone and use all rea- 
sonable means (e.g., facsimile transmission of a copy of the notice) to 
expedite receipt of the notice by the alleged violators. Also in such cases, 
the appropriate Customs field officer should advise the alleged violator 
that additional time to respond to the pre-penalty notice will be granted 
only if an acceptable waiver of the statute of limitations is submitted to 
Customs. With regard to waivers of the statute of limitations, it is Cus- 
toms practice to request waivers concurrently both from all potential 
alleged violators and their sureties. 

(2) Closure of Case or Issuance of Penalty Notice. 

(a) Case Closure. The appropriate Customs field officer may find, af- 
ter consideration of the record in the case, including any pre-penalty re- 
sponse/oral presentation, that issuance of a penalty notice is not 
warranted. In such cases, the Customs field officer shall provide written 
notification to the alleged violator who received the subject pre-penalty 
notice that the case is closed. 

(b) Issuance of Penalty Notice. In the event that circumstances war- 
rant issuance of a notice of penalty pursuant to section 162.79 of the 
Customs Regulations, the appropriate Customs field officer shall give 
consideration to all available evidence with respect to the existence of 
material false statements or omissions (including evidence presented 
by an alleged violator), the degree of culpability, the existence of a prior 
disclosure, the seriousness of the violation, and the existence of mitigat- 
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ing or aggravating factors. In y notice 
shall be in the amount of the domestic value of the merchandise unless a 
lesser amount is warranted as described in paragraph (E)(1)(b)(i). In 
general, the degree of culpability or proposed bnalla amount stated in 
1 pre-penalty notice shall not be increased in the penalty notice. If, sub- 
sequent to the issuance of a pre-penalty notice and upon further review 
of the record, the appropriate Customs field officer determines that a 
higher degree of culpability exists, the original pre-penalty notice 
should be rescinded and a new pre-penalty notice issued that indicates 
the higher degree of culpability and increased proposed penalty 
amount. However, if less than 9 months remain before eer ion of the 
statute of limitations, and a waiver of the statute of limitations has not 
been provided to Customs by the party named in the sesdkatell y notice, 
the higher degree of culpability and higher penalty amount may be indi- 
cated in the notice of penalty without rescinding the earlier pre-penalty 
notice. In such cases, the Customs field officer shall consider whether a 
lower degree of culpability is appropriate or whether to change the in- 
formation contained in the pre-penalty notice. 
(c) Statute of Limitations Considerations. Prior to issuance of any sec- 

tion 592 penalty notice, the appropt ‘iate Customs field officer again 
shall calculate the statute of limitations attributable to the alleged 
violation and request a waiver(s) of the statute, if necessary. In accor- 
dance with section 171.12 of the Customs Regulations, if less than 180 
days remain before the statute of limitations may be raised as a defense, 
a shortened response time may be specified in the notice—but in no case 
less than 7 business days from the date of mailing. In such cases, the 
Customs field officer should notify an alleged violator by telephone and 


cases involving fraud, the penalty 


use all reasonable means (e.g., facsimile transmission of a copy) to expe- 
dite receipt of the penalty notice by the alleged violator. Also, in such 
cases, the Customs field officer should advise an alleged violator that, if 
an acceptable waiver of the statute of limitations is provid led, additional 
time to respond to the penalty notice may be granted. 


(F) ADMINISTRATIVE PENALTY DISPOSITION 


A 
the Customs Service to grant mitigation in appropriate circumstances. 
In certain cases, based upon criteria to be developed by Customs, miti- 
gation may take an alternative form, whereby a violator may eliminate 
or reduce his or her section 592 penalty liability by taking action(s) to 
correct problems that caused the violation. In any case, in determining 
the administrative section 592 penalty disposition, the appropriate 
Customs field officer shall consider the entire case record—taking into 
account the presence of any mitigating or aggravating factors. All such 
factors should be set forth in the written administrative section 592 
penalty decision. An administrative disposition is considered “miti- 
gated” if the remission amount in the Customs decision is less than the 
amount stated as a penalty in the penalty notice. Once again, Customs 
emphasizes that any penalty liability which is mitigated is conditioned 


) Generally. It is the policy of the a aie of the Treasury and 
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upon payment of any actual loss of duty in addition to that penalty. Fi- 
nally, section 592 penalty dispositions in duty-loss and non-duty-loss 
cases will proceed in the manner set forth below. 

(2) Dispositions. 

(a) Fraudulent Violation. Penalty dispositions for a fraudulent viola- 
tion shall be calculated as follows: 

(i) Duty Loss Violation. An amount ranging from a minimum of 
5 times the total loss of duty to a maximum of 8 times the total loss of 
duty—but in any such case the amount may not exceed the domestic 
value of the merchandise. A penalty disposition greater than 8 times the 
total loss of duty may be imposed in a case involving an egregious viola- 
tion, or a public health and safety violation, or due to the presence of 
aggravating factors, but again, the amount may not exceed the domestic 
value of the merchandise. 

(ii) Non-Duty Loss Violation. An amount ranging from a minimum 
of 50 percent of the dutiable value to a maximum of 80 percent of the 
dutiable value of the merchandise. A penalty disposition greater than 
80 percent of the dutiable value may be imposed in a case involving an 
egregious violation, or a public health and safety violation, or due to the 
presence of aggravating factors, but the amount may not exceed the do- 
mestic value of the merchandise. 

(b) Grossly Negligent Violation. Penalty dispositions for a grossly 
negligent violation shall be calculated as follows: 

(i) Duty Loss Violation. An amount ranging from a minimum of 
2.5 times the total loss of duty to a maximum of 4 times the total loss of 
duty—but in any such case, the amount may not exceed the domestic 
value of the merchandise. 

(ii) Non-Duty Loss Violation. An amount ranging from a minimum of 
25 percent of the dutiable value to a maximum of 40 percent of the duti- 
able value of the merchandise—but in any such case, the amount may 
not exceed the domestic value of the merchandise. 

(c) Negligent Violation. Penalty dispositions for a negligent violation 
shall be calculated as follows: 

(i) Duty Loss Violation. An amount ranging from a minimum of 
0.5 times the total loss of duty to a maximum of 2 times the total loss of 
duty, but, in any such case, the amount may not exceed the domestic val- 
ue of the merchandise. 

(ii) Non-Duty Loss Violation. An amount ranging from a minimum of 
5 percent of the dutiable value to a maximum of 20 percent of the duti- 
able value of the merchandise, but, in any such case, the amount may 
not exceed the domestic value of the merchandise. 

(d) Authority to Cancel Claim. Upon issuance of a penalty notice, Cus- 
toms has set forth its formal monetary penalty claim. Except as pro- 
vided under 19 CFR 171.31, in those section 592 cases within the 
administrative jurisdiction of the concerned Customs field office, the 
appropriate Customs field officer shall cancel any such formal claim 
whenever it is determined that an essential element of the alleged viola- 





is not established by the agency record, including pre-penalty and 
penalty responses provided by the alleged violator. Except as provided 
FR 171.31, in those section 592 cases within Customs Head- 
on, the appropriate Cust ield officer shall cancel 

aim whenever it is determined that an essential el 
the agency record, 

cancellation action precedes the date of the Customs field offi 

’s receipt of the alleged violator’s petition responding to the penalty 
and after the date of Customs receipt of the petition respond- 


» the penaity notice, jurisdiction over the action rests with Cus 


/ an + ald . . j } 
e) Remission of Claim. If the Customs field officer believes that 


ms Headquarters including the authority to cancel the claim. 


a 
claim for monetary penalty should be remitted for a reason not set forth 
in these guidelines, the Customs field officer should first seek approval 
from the Chief, Penalties Branch, Customs Service Headquarters. 

f) Prior Disclosure Dispositions. It is the policy of the Department of 
the Treasury and the Customs Service to encourage the submission of 
valid prior disclosures that comport with the laws, regulations, and pol 
icies governing this provision of section 592. Customs will determine 
the validity of the prior disclosure including whether or not the prior 


disclosure sets forth all the requ 


yuired elements of a violation of section 
592. A valid prior disclosure warrants the imposition ol the reduced 
Cust ‘ivil penalties set forth below: 
l Fraudule nt Violation 
Loss Violation. The claim for monetary penalty shall be 


equal to 100 percent of the total loss of duty (i.e., actual + potential) re- 


sulting from the violation. 

b) Non-Duty Loss Violation. The claim for monetary penalty shall be 
equal to 10 percent of the dutiable value of the merchandise in question. 

2) Gross Ne slige TLCE and Neg lige nce Violation. 

a) Duty Loss Violation. The claim for monetary penalty shall be 
equal to the interest on the actual loss of duty computed from the date of 
liquidation to the date of the party’s tender of the actual loss of duty re- 
sulting from the violation. Customs notes that there is no monetary 
penalty in these cases if the duty loss is potential in nature. 

(b) Non-Duty Loss Violation. There is no monetary penalty in such 
cases and any claim for monetary penalty which had been issued prior 
to the decision granting prior disclosure shall be remitted in full. 


(G) MITIGATING FACTORS 

The following factors shall be considered in mitigation of the pro- 
posed or assessed penalty claim or the amount of the administrative 
penalty decision, provided that the case record sufficiently establishes 
their existence. The list is not all-inclusive. 

(1) Contributory Customs Error. This factor includes misleading or 
erroneous advice given by a Customs official in writing to the alleged 
violator only if it appears that the alleged violator reasonably relied 
upon the information and the alleged violator fully and accurately in- 
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formed Customs of all relevant facts. The concept of comparative negli- 


gence may be utilized in pteeanree ng the weight to be assigned to this 
factor. If it is determined that the Customs error was the sole cause of 
the violation, the proposed or assessed penalty claim shall be canceled. 
If the Customs error contributed to the \ iolation, but the violator also is 
ulpable, the Customs error shall be considered as a mitigating factor. 

(2 Cooperation with the Investigation. To obtain the benefits of this 
factor, the violator must exhibit extraordinary cooperation beyond that 
expected from a person under investigation for a Customs violation. 
Some examples of the cooperation contemplated include assisting Cus- 
toms officers to an unusual degree in auditing the books and records of 

1e violator (e€.g., incurring extraordinary expenses in providing com- 
puter runs solely for submission to Customs to assist the agency in cases 
involving an unusually large number of entries and/or complex issues). 
Anothe r example consists of assisting Customs in obtaining additional 

nformation relating to the subject violation or other violations. Merely 
providing the books and records of the violator should not be considered 
cooperation justifying mitigation inasmuch as Customs has the right to 
‘xamine an importer’s books and records pursuant to 19 U.S.C. 
1508-1509 

3) Immediate Remedial Action. This factor includes the payment of 

the actual loss of duty prior to the issuance of a penalty notice and with- 

1 30 days after Customs notifies the alleged violator of the actual loss of 
duties attributable to the alleged violation. In appropriate cases, where 
the violator provides evidence that immediately after learning of the 
violation, substantial remedial action was taken to correct organiza- 
tional or procedural defects, immediate remedial action may be granted 
as a mitigating factor. Customs encourages immediate remedial action 
to ensure against future incidents of non-compliance. 

(4) Prior Good Record. Prior good record is a factor only if the alleged 
violator is able to demonstrate a consistent pattern of importations 
without violation of section 592, or any other statute prohibiting false 
or fraudulent importation practices. This factor will not be considered 
in alleged fraudulent violations of section 592 

(5) Inability to Pay the Customs Penalty. The party claiming the exis- 
tence of this factor must present documentary evidence in support 
thereof, including copies of income tax returns for the previous 3 years, 
and an audited financial statement for the most recent fiscal quarter. In 
certain cases, Customs may waive the production of an audited finan- 
cial statement or may request alternative or additional financial data in 
order to facilitate an analysis of a claim of inability to pay (e.g., ex- 
amination of the financial records of a foreign entity related to the U.S 
company claiming inability to pay). 

(6) Customs Knowledge. Additional relief in non-fraud cases (which 
also are not the subject of a criminal investigation) will be granted if it is 
determined that Customs had actual knowledge of a violation and, 
without justification, failed to inform the violator so that it could have 
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taken earlier corrective action. In such cases, if a penalty is to be as- 
sessed involving repeated violations of the same kind, the maximum 
penalty amount for violations occurring after the date on which actual 
knowledge was obtained by Customs will be limited to two times the loss 
of duty in duty-loss cases or twenty percent of the dutiable value in non- 
duty-loss cases if the continuing violations were the result of gross neg- 
ligence, or the lesser of one time the loss of duty in duty-loss cases or ten 
percent of dutiable value in non-duty-loss cases if the violations were 
the result of negligence. This factor shall not be applicable when a sub- 
stantial delay in the investigation is attributable to the alleged violator. 


(H) AGGRAVATING FACTORS 

Certain factors may be determined to be aggravating factors in calcu- 
lating the amount of the proposed or assessed penalty claim or the 
amount of the administrative penalty decision. The presence of one or 
more aggravating factors may not be used to raise the level of culpabili- 
ty attributable to the alleged violations, but may be utilized to offset the 
presence of mitigating factors. The following factors shall be considered 
“aggravating factors,” provided that the case record sufficiently estab- 
lishes their existence. The list is not exclusive. 

(1) Obstructing an investigation or audit, 

(2) Withholding evidence, 

(3) Providing misleading informatien concerning the violation, 

(4) Prior substantive violations of section 592 for which a final ad- 
ministrative finding of culpability has been made, 


(5) Textile imports that have been the subject of illegal transship- 
ment, whether or not the merchandise bears false country of origin 
markings, 

(6) Evidence of a motive to evade a prohibition or restriction on the 
admissibility of the merchandise (e.g., evading a quota restriction), 

(7) Failure to comply with a lawful demand for records or a Customs 
summons. 


(I) OFFERS IN COMPROMISE (“SETTLEMENT OFFERS”) 


Parties who wish to submit a civil offer in compromise pursuant to 
title 19, United States Code, section 1617 (also known as a “settlement 
offer”) in connection with any section 592 claim or potential section 
592 claim should follow the procedures outlined in section 161.5 of the 
Customs Regulations (19 CFR 161.5). Settlement offers do not involve 
“mitigation” of a claim or potential claim, but rather “compromise” an 
action or potential action where Customs evaluation of potential litiga- 
tion risks, or the alleged violator’s financial position, justifies such a 
disposition. In any case where a portion of the offered amount repre- 
sents a tender of unpaid duties, the offeror may designate the amount 
attributable to such duties in the written offer; otherwise the Customs 
letter of acceptance will so designate any such duty amount. The offered 
amount should be deposited at the Customs field office responsible for 
handling the section 592 claim or potential section 592 claim. The of- 
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fered amount will be held in a suspense account pending acceptance or 
rejection of the offer in compromise. In the event the offer is rejected, 
the concerned Customs field office shall promptly initiate a refund of 
the money deposited in the suspense account to the offeror. 


(J) SECTION 592(d) DEMANDS 

Section 592(d) demands for actual losses of duty ordinarily are issued 
in connection with a penalty action, or as a separate demand without an 
associated penalty action. In either case, information must be present 
establishing a violation of section 592(a). In those cases where the ap- 
propriate Customs field officer determines that issuance of a penalty 
under section 592 is not warranted (notwithstanding the presence of in- 
formation establishing a violation of section 592(a)), but that circum- 
stances do warrant issuance of a demand for payment of an actual loss 
of duty pursuant to section 592(d), the Customs field officer shall follow 
the procedures set forth in section 162.79b of the Customs Regulations 
(19 CFR 162.79b). Except in cases where less than one year remains be- 
fore the statute of limitations may be raised as a defense, information 
copies of all section 592(d) demands should be sent to all concerned 
sureties and the importer of record if such party is not an alleged viola- 
tor. Also, except in cases where less than one year remains before the 
statute of limitations may be raised as a defense, Customs will endeavor 
to issue all section 592(d) demands to concerned sureties and non-viola- 
tor importers of record only after default by principals. 


(K) CUSTOMS BROKERS 

If a customs broker commits a section 592 violation and the violation 
involves fraud, or the broker committed a grossly negligent or negligent 
violation and shared in the benefits of the violation to an extent over 
and above customary brokerage fees, the customs broker shall be sub- 
ject to these guidelines. However, if the customs broker commits either 
a grossly negligent or negligent violation of section 592 (without shar- 
ing in the benefits of the violation as described above), the concerned 
Customs field officer shall proceed against the customs broker pur- 
suant to the remedies provided under 19 U.S.C. 1641. 


(L) ARRIVING TRAVELERS 

(1) Liability. Except as set forth below, proposed and assessed penal- 
ties for violations by an arriving traveler must be determined in accor- 
dance with these guidelines. 

(2) Limitations on Liability on Non-commercial Violations. In the ab- 
sence of a referral for criminal prosecution, monetary penalties as- 
sessed in the case of an alleged first-offense, non-commercial, 
fraudulent vio. ation by an arriving traveler will generally be limited as 
follows: 

(a) Fraud—Duty-loss Violation. An amount ranging from a mini- 
mum of three times the loss of duty to a maximum of five times the loss 
of duty, provided the loss of duty is also paid; 
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(b) Fraud—Non-duty Loss Violation. An amount ranging from a 
minimum of 30 percent of the dutiable value of the merchandise to a 
maximum of 50 percent of its dutiable value; 

(c) Gross Negligence—Duty Loss Violation. An amount ranging from 
a minimum of 1.5 times the loss of duty to a maximum of 2.5 times the 
loss of duty provided the loss of duty is also paid; 

(d) Gross Negligence—Non-duty Loss Violation. An amount ranging 
from a minimum of 15 percent of the dutiable value of the merchandise 
to a maximum of 25 percent of its dutiable value; 

(e) Negligence—Duty Loss Violation. An amount ranging from a 
minimum of .25 times the loss of duty to a maximum of 1.25 times the 
loss of duty provided that the loss of duty is also paid; 

(f) Negligence—Non-duty Loss Violation. An amount ranging from a 
minimum of 2.5 percent of the dutiable value of the merchandise to a 
maximum of 12.5 percent of its dutiable value; 

(g) Special Assessments/Dispositions. No penalty action shall be initi- 
ated against an arriving traveller if the violation is not fraudulent or 
commercial, the loss of duty is $100.00 or less, and there are no other 
concurrent or prior violations of section 592 or other statutes prohibit- 
ing false or fraudulent importation practices. However, all lawful duties 
shall be collected. Also, no penalty cases shall be initiated against an ar- 
riving traveler if the violation is not fraudulent or commercial, there 
are no other concurrent or prior violations of section 592, and a penalty 
is not believed necessary to deter future violations or to serve a law en- 
forcement purpose. 


(M) VIOLATIONS OF LAWS ADMINISTERED BY OTHER FEDERAL AGENCIES. 

Violations of laws administered by other federal agencies (such as the 
Food and Drug Administration, Consumer Product Safety Commis- 
sion, Foreign Assets Control, Agriculture, Fish and Wildlife) should be 
referred to the appropriate agency for its recommendation. Such rec- 
ommendation, if promptly tendered, will be given due consideration, 
and may be followed provided the recommendation would not result in 
a disposition inconsistent with these guidelines. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: August 3, 1998. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 28, 1998 (63 FR 57629)| 
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